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In co- s Lo: the STUDt; , et of e iwi ,; Q GO A Cl.A'
ment in jucdicial deoisions an. 1c 2 "iS!,tivO X(Lt U:1t s il
finally, as it conur-,cts towa_ ?ts is 2oI iCt,  ssilVI'.
tAhread is lost in tio, clouds and mists of antiq'i¥.
As the fiitla rs s ociezy ecoinadoc. 'iere 1)c i21 J22 n
'Ve E:',ot 10e lo, , for the firs-t tace of ovi c'mce, motiveS
p C CTEL opa U tiv1y li le cosi- cCI2ed in early penalits or
ln jul;.dici l p rocec .rv.s roen.ed upon L- em, Gi bon's remark
I that the i ie o r oe: th of r, e'son iS eie eio with less
caution ad delay th an t,-,he rcost ofKiwy qestion of ' cove'_:.t
or iceitncoe", is t 0,nc o ly ol the etrlier JELnlis! jf ; n.i -
dlnce.
A co_':r:{-,tive Cisr>.d of t:,he :L-.s of evicience is a
ct vP"teriStic of the nli2P .i 'i:t.ztion of the lal.,,
"'-o fact o2 bci-r :vLrpad '-.1"th ac-ime, *spocir Kliy if thoire
be soe :tong ci :vstances of suspicion, net:w:,:t!r inucc02
o piejm ciCe .s ai st t C Lccus3d; he is d : me: ii iz;y tti1
pi'roven in_ hoCII t, co at Poy be the1. iore 170 L. na exiorn of n,
patient invustir-tion of a case, the carefl3 -ilhin. of Ii
the 'vicance, the i r0q) araI ju a, a, t swayed uy pop ular e -
citc rcnt, mtui t of necesil.y bclon' o r., ox~ M.tvnced ae
o01 civilization an2. ju' ispuY.dence.
The Code o the Lccirnvioa wth aboliscL by the humanity
of the j ad , ,-e t1c false :itnes th r o r,,': .- o) r om
th e -mitol. Then came a io<erl Uelo±'.t.1.tio- of the i!.s,
~~rL~~dn 0h Tc~tc .1-CV tac4 h,0 J~ ~t tOf Ir-ir G-if2l 'r'ooOr
Lor the conwcr nation of c2mii~als chav,.... , ,h of"Onses
aa. .t .sate, the oi'din-3-y *cia.ictates became in-
v3sted urith a', ,."..' 'Jch 1--r h Lblic had )e ,n :eserved
to the people ei h her in the cotni ia o02 i1 ;-_- poputlir body o
the jtudices, --) ,'t rith cp i'-actor-- we see i, Rome t,-,
qt 4 01te 'id' cviCene.
+Yat it is my object to discuss a f ision of ecoa1u-'y
mediate c ianee-- eonfessions and Adriie,'ioas. Treating
admis:;Aons as sepa-ate , the res gestae.
There is no bravch of the lay of evin ece 2 sach in-
e,ricable co-.sion as that i-latvm tr coanfessio7us, casus
there arr, in abaunance, i7hee "n ,ne instance, a confession
has been clc- rl; held n.} .uhssable; wher.e r, confession in lihe
ciL'c~rw: ces ..n all sL'bstant !Lal partic, CI'2s, h s boon hold
clearly inonissabl e. As to -e i It a is np .-
tively settled and a more definite rcsult is to be obtai,,cd.
It will be my ea.oavor to so zt te th ,jeas relating
to the admission of eonfosions anc aU!.issions as evience,
3.
mi~d svytport thorm by iillut.itive ca$305 Trnd 'to tias;~"
af fo r a roay rcoferenco to the laseadits os bearin- upon
that b.ranch of the i, ol' ovic-ri ee.
C 0 :2 ,:2 i 0 3 .
§1. Prelivinary p roof !oesary to _)ToF volition.
2. Pyrrliminary question to be docided by the co, rt.
03. Riight by aecum3od to ci.oss-exwnine and call uother wit-
ness on the cross -examination.
,14. Confessions made in expectation of leniency.
35. obtained by a-tif cc.
§0. " in :;nswer to questions.
§7. " made -nder nncwt to t..ll the tr..th.
omade wh1ile the rcciised vftas intoxicated.
§O nmaide to officeoi" in cL]'e.
§1.0. U ivv-,O on p~~i~u ;uin at ior-
311. by actsi of a 7211ly conscience.
.12. Qualifica' 'o of vixtncss.
c4wion not ; nt-;- confession l1one.
31~ R1~ s ~.'.~i.htof conf.TCsns.
C 0 7T 1 P ' 1 S.
'§i. Ph.I TA Y PRO.O!: i, 2 .. RY To 31,0 'OLITTOI. .
When a Oonfession mv.-d b;.. accused s ..fftw%;d in !!v.dence
alai'st z"rl it is ne-Aeess1,y fol' ola- pros-cut.L... ",o lay a
It is l oy.oa- law that bcore a conftssion c un be rw-
ce2,vd in .vid ci in a c:_miriral case, i, r'st . p... +at
it wrs vol .nt'w". "A freo and volu,2iL, con.fession is
(C8c:cVin of tn hir-1-hOot c. it, bc 'use pCs~2~e( to flovr 2rom
the st.engest s-ny of '"-Ldilt, and, -zindor., it is admitted
as proof oI0 the c imc t o c I i i e ., , rs bLit a. con.2e:;*ion
forced from the min by the fla-ttewy of hope oxl the tortures
of fe..r, cOMns in so questic'1nble ', s-,pe ,nTun it is to be
consider, d as the evidcnce of ,rilt, ,That no crc,.t ,-,-,ht to
bQ give n to it " (Territor-y v. U>ro . 10 Pac R. 3S8.
In ReC d v. State, (09 Ala. ,2W4, the court said: "all confes-
sions are ",,_ facie invol:ta , and '-hey can be rend.'ed
adi.o8abb olnly b, shoni -n L xt tey orere vo!un try, and -ot
constrained, or in o c. : 'iors w eos f r:" ": '± rUo±"o of
fear or hope applir:d to 307 0 -11.... y a 4 1
son$
Peole (9 CV.. .7) So:.yve tho r,. le that it ,vasP e .l v7 v:- oo ._ , :
incimbo'n on the p:''osecut io to 1: ,' a fotLn d'irY, shoV'flng
--m c.e L .,ino~ .,SL rs Ji rcrol.y %(r
The wei .. t of -,.tho riy s"e,u to hold tV2e acove i-de,
iasl.,r ;ch, as the p-oof of volition ':')rin/,-:; o n - a l
:..,tx_~ic facts of a confe3Ssion (J2,;c<oi , v. 't'Ate,
3 So. Rop., 8/7; Clarh 's CAm. Dig., .*W3; Roscoo v. -tto,
S At!. , 571; Greenlo.,f, T.Iv., •219; . ahy l. 3't-'te.
Con', ra, v. State, 25 Ohio I.. the. cc ,o-Jt sanri
"Confessions : , pre ; I l to be vOu1 . ,, tt 4 t2 +e centra _ry
1. Ph ,"'TjkICY QUJSTIO T O .,I ,,) D K Y ,L) 1 COURT.
The CAIi3abioity of allefged co .fession must be determined
by the court, o- a carefi. cemsidera-tion n n vll o of
the age., situLation incd bharacter o t'e cciot, D a nc. the
crcu sttuces under which it was inade; vwhe all 'of t_'ose a re
conszi r, it it satisfactorily lmrears that it ,-rings from
the volition of the accused, and there is an -ib.,3cnce of- evi-
Lence th"at ally person ha "ce ted -..ny in-..... to innce
it, it Is aimissable. (}Lector v. 2,tate, v: ,I. ec. ,44;
Grcen f, Ev. ,''21 9).
The cotut in U.Z.v. Sto:ie, (2 Cim. L.ag. ,769 - 795)
gave as the true t it to .~o applio on the triil o L the pvo-
limi- .iY qIuestion -- ,vhhc p oon to w om, or i whose
presence, o2 by ulhosc s!;:_ction the Jle';odI oonfussion 'Joas
ch2i.a,ctor th:ft zo !c1 exclude t confeossion ias one twae in-
v. .37uni'=ily? If svured nogativ.'ly, the con:e7sion s
be ad-,i-i t d.
It is 0- or to rtdo o, p' r r ,estion nd '.1low
the ovidmco to :30 ,o tho j-u,-, :s if the qucstion were ex-
cl-usivol-y for,-' Ih m , (Cw Jh ,toyl' C= .I v. 0,O O 5 tcV v .
El 1iott, 410 Iow.a, 4S.) The pILi inar C pUC6 t JLon i i or
the co:zxt and -not the j Iey, (Ellis v. State, supra; 1 ch'een-
leaf, Ev., § 19; Rood v. State, 09 Ala., 2'-) m-id the coti-
sel fo-" th accuasod can ask for the removal of thpe j ... ,ng
such trial of the proi:iin :r'y qLeostion. (Ellis v. State, 3
Southe.-n Rep., 12). u where evidaice is conflicting, as
to wv1hther d,:fln.a:It's confession was volltuta _ y, the cott-t
properly submitted the question to thu jly. (Volkavitch v.
Cormo, 12 Atl. , 84; Cori. v. lovie, 9 Gray, 110; Coim. v.
Sit h) 119 30as. 5
The judgets conclusion n)on ithe preliminary quostion is
not subj oct to review, unJlc :;s it involves , rulin r upon a
ma tcr of law, or the whole :ionce is ru.ported for the do-
t-0 iutio of h: 0 1, -te cj. t" : , t e cOu w ' t es to
, :i: ;: ,. : t t '; :L i y U t ; 1 , a * e yr ].i -i : y ' 5t >: 3 ; i 1.
tL II II *
( C o L-v -l. V . .7- o r tL i l l , D O ]< : , 0 $ o . V . -0c e !i i l . ,
011 c 7:T mnA("u~u 'TT~ CATjL
A O -i:SI 0 T . t Ti-. co
q] "to voi tion,l iic u ch C.'O 1i- fir.2. ",ti &ri -c r.mut n Jt
-1c", Uitil af, cr tL2O CCnfesion 2i 'u CL, (:Lrre' V.
S t at e , s .:p i. ; S < :, v . ]Fiu . .A , '3 0 Io ,.. a , C-i2! ) avn t. 5 h , .:--
s 1 Zo' a;clcu id CO n c.>!' oI. 213 Al On tA.. p.I.,liL- .1a'y
q u i o { s to Ih t ~ c : otn, ~ oo L t : : ' v i.: Vo. (.
Culver, 733 a: s,
a. COf:iSI ,-:: 4 i1 £CP c ITv :0-i 0 .::.. C'. A
cfeso mt0 iB hop, ot' vvov ior-C lb pbos tction of. o-2lo n
repr seni ng: it, is i2ac mit b le . ((.oi b . v. u'p; , 20 .
]) c , 69!; 9c ro:1 i v. "2 t:'. 1& Yo , 2g i1; Yu 'itu:';F r. U n-
dc rv/o od, 10 P? c. , * ) . It, PuuJ1le v. ?'hi1 li:ps, ,KS . Y. ,
a confess ion made aftcr thu oifici vz td[o1o tlic :7)is(*B ',:i
And thc gune 7:! teL:nicy of' ,',,"-" acnjiiLicatn .;S ,o
-roin tlo abov'3 milo wvhich 11-3 :,o lop,-' by-,n wonsiu'. ith-
2..7 1-C aI-y 0 1 C ti~ to tO-.2 )iiy 0of
CuuclSsion riot t:L 4 ')i 0A L&it u p2 oEcis oi"
-anC tinec -. y a p. :;on i: L2:t.,>'ity. In R;. v. J:,1c.-',
12 f y. JL. J L.", :O0, Parr, 4., obzo2Vtc: "! t !o-:
tsor.to oi f~ L S !,V 3s n~n w hit , 7,a~ 1 Jou e
v'lt object Wi;iL. p . ,Vil(Cl-to 'r vent the r0 e)tioul of
CUYJOS~iflA i jv'ccon md I afrroc n tie,h 'ln'o 1 becln
'cnc ., an& tCt jcstice anit e.. Jot sense have
t-o T. .ii ',i yAsacri.ico, _' at to i : ne of i re-, y. Y",
Yo od e... o....... 1) 9 - oxcluctes only T-oro
r.-o ~Zk - C i'fli.onc of fIr. or uapon stipulaition of district
,.t or-, e cy not to prosec'ute. (Peo'ple v. aeck-,rith, 10' 1%i. .
7). In Poo. v. Lc~al1m. 103 6J.Y., J7, s.c. 9 I.., ,2
the woit.s of a costUble c ar ess e to a peasion cwa&~god iiith
lareeny, that "sh viih',f as vicll ovT'ii .pstey hia,- proo f
enoU-h .o c6nvict }erl".-ill not Frennder the confession inad-
r.issable m. nor 395 t.Y.COim. Code.
The fact " t Cnfosil: ion is. obt .,: b; use oe arti-
fice, cunning, falsehoaod anc, c-.cmio-n -o obT, n. iisclosu-e,
ooes not Ionder thie o .. i sable; :mj.s. no lai is
botter sottled th. il that .ch prictices will no render in-
acnisable a confessio , obtain' by, "cI rns. ("t
v. M 7c - hl; . 15 ...... >71; F! a v. Re+,-n , , ;:..<., u a17.)
58. cot ,ro.. ... ru ix .+ .. TO .u:,:+.fl() ...; The oflO+
fct, that the confess ion as i noo .1Vefsticnl 'pu+tt
by taoeno, Von UT oIVici:V' 2-CMVLi"' th a Iccumc ill C3.(IUtody,
doos not ronde. it ±lctTtcf, (Cox v. People, 0 N..Y.
300; Peoa)- v. IeGloin, 91 Y. ,:1) M& ich Ie c h eu ficur
-old the p risomeer that he ws n- ot omlinc! to misVJSer any QuCes-
fio i then an 01 s>5tiund hIVIO > .2di3 g Wt no in-.caicnt, it
oos not rendr sr uch col 2 ession vi <aN niss3ble. (Cor-+,r. V.
Holt, 121 Vas s. , 01; Coc m. v. Stztvant, 17 as n"., VL).
57. '2 ir:fsro, :: 7V+G; UmuuI!: <aCOU-AK,?> ,A. T..,! Si WU1tt.&
Sin 6Lan cAnoi -twfl to tell the trith, as foisti wti
Cncaranooatto move a ccKonfesion,~ vOafl nt Jt Zut3Me chu cUL-
fossion subsequontJ. mande incuni ssabl o. ( Coi *v. hMIt
133 i: 3 ., 2;(9; CS s . v. GOith, I17 !U Fs., 0t0.) ill MO.
v'. SMAKt;, 3 tLow. Pr., 320, ;h couista le oni mmutima iiu
>CdU3SOd, Said to him 3: u2 yt burnlod the biam, ,:it lad oct-
te ' toll ma"o" hold w'i ntsblo mi:ro ULeo acc ousi-,d me ac, 0
scq; nt confession; ad in -ouats v. 2tiel S Oh . Qt.2 as,
wher the accused beif, pl aced in vt istoc , s told ,' hil,
cY2stodimn, lii lo w1 7as Suilty, it would not pLTt lim in a iy
worse ondition, and he .a& ba mtr t l the tuth at .1
1 @
ia't c -1 U!'. 2c20
P O i 'fle ti f 'l ti....' 2...... AK )Jr2Dill3O~ C~ 2 i t ' ... ± "
0. ... .... ' t ~ Cu ' : L . .. . . ( C Oc .* V * r . , ." - '.. G°
94; J... t,. " 2 -')
§0~~ ~ ~ ~ ~~~U cC:uI:;vr:.r'22 .( :.t I'TOICATED.
T o t.ie e ac s . "s 'IS .. b 1-. ...C .,. 1-
tnte f .oom tellJ1nf; 2 coOn-ot uu. 3 S ,Y the Confuos iol
nool iec CL-tetent. (tute v. Grear, 43. . p
An& te- fct t !hut liquor fJ _1...'112. DL y an o !i CC)' ::av .i
no CUIQSO. in c±:a';e, 2o4!l nut}+ ;.;e CoLA.)o:;: lol 1)iJL&~qSS tblO .
(ac mlo v. .iz .ate, e. IT. . , Cc,. )
Thec:ruooino czt :;:L> 2C J11'. LW Ca
"-0:_°" " " , *. , "iF::a fl,,n, jur sh' detc'rine >evrcw <o::..:.h reliance
3fla4.i.~~~~ 1Op~JO i . C(LX2.0. c er ~itt n .cts Iu o-I viO
S111 a l 1 )e T,! . o 1 C', On o ,;[ s-ion . ',-] at , e v. P cI , ,
405; Rex v. .,pilsb.; , vi. ... P. lit; JUP.'., v.
O Park. C212. Reop, *, cOO).
TheLol 'Wh ~ c.. 2in Cmr3.v ow t
i:-rc .. 0> "'' Op : u". 0VI 2,.2100 0 i- :,oxic-t ,CC >, JU oction
:e. O't 0 h u c to'-; nuj f ut:Lit) 7,.-
t -oa.t if-" A :oxier"f wr- . ia: .o r' tch i.,-o K~.p 4 > .I L li:C::e <;.
liq -!op as n",ot to cI.er st d tia t hi '1 S IV! t: C Lcu.-j :j ',""y 14 ,
disre.ard the caafeuzir- alto;.-th:r.
The above rule is fo1loted b2, q ' Jo;' it of ..... rt.s,1
-- ~~ ~ 17' - '"Y' ,
ll.
bult ti 0 :Upi) ,sA 0 C Qt, of --I.. -t 'n , i 1 1 4 , ..'' o -:'iC
Case, ( "cc- '< V. Cot v. . . .......
p..... •ta 4) to a ) r C, e,- , < h
oi~i'C0i"in Ci,,° , i Lie >Lris3 o. , J. aider it-e ifIi 'i---
• cnC" ,Q h;l Th0.&Ia... ,l, ... CQ: ji2' W 3; ii 1. 2 ' ] ' 'i" V .. lt iho I
• ot be ani ... in vi dn c , o, be -. ir 9, C on. 'oration
in' ct iakri 0 iai~ ?; t ~ 8 o j, a
b~as fL VC7f ~2 cxitciVjv -;'un tho m,-le abo',,,e aA1
(1) It is iit.possible for the . .the coa->o0 of;
intoxication; (2) -h2 efcot of inc..ation var-io2 in
(1 O I. .,2 1 L ~c :c s ( RI nLh ,' ' 1 1' :: ThL_ ,:,,',....O3 s o f , o .G,, n.... if1j2 ),
perzon, ,v, thiose nXIi cS h& 2CcI co uiIviO Vtio 1.
,. It'P It 2V.niva r-u.e,  ,
a lmLi .o 7I±t sf . Po:.:t , 1s : 2n3' j 2,;t .:t1i mo:0o consistent ',± }.
%:lo i±c(::: 02l .j 0 *:j_'.R uCi.
f acAi 1 Ja t~ C) ±'- 5 h- t'- 0 , .l(1 -L c
tc ' S 01, is . n. .i t t, 2 os, 0 Cu L0 3 o v.
'Yta± 2L0 t th 1, hco (', L0 C.p.~O.(~u V.
11orors, 72 . >c., A; ?eo;',i v. 10)., 3 . Y.. 0 ,
..uot, v. People, n10 U.S., 574; Poople v. Abott 4 Pnc.
-R p., 709).
Contra - State v. Phcips 34 N. c., 75 ilson v.
12,
State. 4 5cv ... Rop.
i IO .",'1CO . 'I , : ,C) ;, O T . - 7"r 2 1* ,Z'' 11 _ A T .01e
com "21011 oW" ct'2,faumt vul f'it oily n co ro-
agninS t im~' in~ Cl >io .V pr seto af 0> C) ii' 2o2SC1 ;I'0:,I 2L crimefl.
(State v. ... .s.. .. W A..l:ihAno-
•.atorlant 02 ..... '.... oto y0 lt±2g, On a Pyal-- in
ex0OZ-1int).tion, hanting Men e xOJlC. 1 Or' tle j Wi.y ut 'is irl'-
st:ance; it is not 2:22o to MD. itua piu2 of' jsh p".t
of' his ota" as, was -t - n L u0. t byiY\1 oi' qures3tionis
oi tile nistrict at.oploy, OSlP:.ciOully t' t-uro Vzi;3 11O :-±it..
betmo rl icj oral anu wr'it n proof. (B3iioy v. !>- ta,;e, 0
,' " 270 )
511 . C ICT-S, O A GUILTY CO.SCILDCE. Te
acts M-nd comumcz of a party at or ao.t th. time Wheni ho i s
cL!kam ;od to y_.ve co imi *ttod a c,'i*e are '.. ays c'coi! . ill
e 0..dence of . nUilty MOIL, WIL . ... 22 t..
oc.inai y cati is i-equirdi. (Kuscue' ' iv. ,-2)
l,_l ,nh_ ,- i, ,' 't a, ,: m.1 i..icate
o - 'c.it aiont aa ... at -&. -. ic mw ,'sro j->! of d
do not always anction -4n inferenco of 1101t, they arc
(6'-i-sable evidence for the jurpy to p'ass u-pon in view of the
13.
circI Tst1$ces. ( Ctrcm&± i v. ::coiu , ,, ', .
OThe COllili(0t 01' '1 TIr± 3%-,3 u-i tcr ; r&a.i
.L u 0 . x.~ jziry, rtnc I t ~l & tom-in o
di "12 c2. '.* S "iC ; lt 1 LCK " (ILilr-sley
(. t4e ., 3: 2<3). I V. O02111, 112 .i..
p P " ) ,, " o ...... .C.l.... to v 0 W - . e
Thc :: cj ... t . t 0 f 4- 1-,
E-1,d U 0ot~ cf Si .... S"n U es', U
I d. of liq.crx i t :in 1. -1ui i t V D.:'y of 0;n.
Q1... U A JI F I C A T I 0 ,*7 0 1,_ ..,, -nT, s t e m . t -L" , d '4 r t n ~d
f].U j'oln mbor in *)2w.10c 21l ol t1h co'iosion. ( 3t
v. *ratt, 30 A. ,, 039). A Con!'Ofl Y2i. C2.IYOog pr'ovoc. .y
7). 10.......tn t o~c..~~. ; Vn d ow J.1i :; . t 2: 10:
n:.- c, -Ot, th ' e c nv iszi
cuv.- 2&0CJlJ 2t 1 .. O2 V. ~A .
,2).
-'- 2 ". ~ "-j x .. ,:;t i ,'. , v . , - .e.7_.7 3 rIA .. .. v f I -, l
. ..... l. - -5 *,-. .-i .'J!..OJ- 0.:. 0 ct of
70001o]. oction of ';h10 qj i % .! _s: :1".::: 1Q.l i ' ...-.. .... 0,- ... ,2oi 'vi-
&once; all us&ish us to 70cccivt ouh testi"uny tith ;-cCtt
"e (POOpIc v. 170. ossy, L h 147; Peod!,u V. Par-
14.
S- ' p :. : (-'"ir*4 R-,r, . , 1 4 ; t['a ;,e v . P tt a' on , ;? "
(30U).
I|n t,' .- o n...
be b Ks- 71 tc 'vn. i1 i]et'< : < -
-7 sLct I i9 't.< o.:2/:_io"n-3, t:
',' t ( s it o to ti on y 1 3 5 ie o t t*o rd iL I e_.,..tkei
....t. . " o. .. A d ; u t < v : :I c v u '1u11 t ,i p ,2 t e ovlS
..... '-'.' 2fO i.. o lC iSI.W'L ~b etkr; 2 ,cL! inZ c t
'rU ,._ . ... ' .+ is ot r;s.: o ', :r >' '4' "' n t -: "": ":i~~ ,-', ' r *i. oA
L L I S -. - : . 4 -,,-, 41420 i% S 4 ' -4 4 1-! % .. . . . ' .J . 4 S . t J
J u t, m. . ....o..i s n o v u c _ tm c .?i s . nO t ;] t '.Y O V !y n±@ i ! s bie .; o r
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